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January 1 3 ,  1984 

Don M. Schmidt, 
C i t y  Attorney 
241 Yest South S t r e e t  
Kal amazoo, Mi chi gan 49007 

Dear Mr. Schmidt: 

T h i s  i s  i n  response t o  your i nqu i ry  concerning appl i c a b i l  i  t y  of t he  lobby a c t  
( t h e  " k t " )  , 1978 P A  472, t o  c i t y  o f f i c i a l  s  and employees. 

"Lobbying" i s  de f ined  in s e c t i o n  5 (2 )  o f  t he  Act  (MCL 4.415) a s  "communicating 
d i r e c t l y  with an o f f i c i a l  in  t h e  execu t ive  branch of s t a t e  government o r  an 
o f f i c i a l  in  t he  l e g i s l a t i v e  branch of s t a t e  governnent  f o r  t he  purpose of 
i n f l u e n c i n g  l e g i s l a t i v e  o r  a d m i n i s t r a t i v e  ac t i on . "  

Pu r suan t  t o  s e c t i o n s  5 (4)  and 7 ( 1 )  o f  t h e  Act ( M C L  4.417) , a c i t y  i s  requ i red  t o  
r e g i s t e r  a s  a  l o b b y i s t  i f  t he  c i t y  c o n t r a c t s  f o r  a  l o b b y i s t  agen t  o r  i f ,  i n  any 
12 month p e r i o d ,  i t  expends more than $1,000 f o r  lobbying o r  more than 5250 f o r  
lobbying a  s i n g l e  pub l ic  o f f i c i a l .  In a d d i t i o n ,  a  person who l obb i e s  on behalf  
of  t h e  c i t y  i s  requ i red  by s e c t i o n s  5 (5 )  and 7 ( 2 )  t o  r e g i s t e r  a s  a  l o b b y i s t  
a g e n t  upon r ece iv ing  "compensation or  reimbursement of a c tua l  expenses ,  o r  both,  
i n  a  combined amount in excess  of 9250.00 i n  any 12-month per iod  f o r  lobbying",  
u n l e s s  the  person i s  s p e c i f i c a l l y  excluded from the  A c t ' s  r e g i s t r a t i o n  d n d  

r e p o r t i  ng requi rements . 
Persons who d r e  exempt from the  Act a r e  i d e n t i f i e d  in  s e c t i o n  5(7)  , which' s t a t e s  
i n  r e l e v a n t  p a r t :  

"Sec.  5. ( 7 )  Lobbyist  o r  l o b b y i s t  agen t  does not  inc lude :  

( b )  All e l e c t e d  o r  appointed pub l i c  o f f i c i a l s  of s t a t e  o r  l oca l  ---- 
government who a r e  dc t i  ng i n  the  course  o r  scope of t he  of-fice f o r  no -- 
compensat ion,  o t h e r  than t h a t  provided by 1  aw f o r  the  o f f i c e .  

( c )  For the  purposes of t h i s  a c t ,  s ubd iv i s i on  ( b )  s h a l l  not 
i  ncl ude: 

( i i )  Employees of townships,  v i l l a g e s ,  c i t i e s ,  c o u n t i e s  o r  school 
boards ." ( ernphasi s  added) 
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You do n o t ' d i s p u t e  t h a t  e l e c t e d  o f f i c i a l s  o f  l o c a l  government a r e  exc luded  f rom 
t h e  A c t  by s e c t i o n  5 (7 )  (b )  . However, you p o i n t  o u t  t h a t  a p p o i n t e d  o f f i c i a l s  a re  
f r e q u e n t l y  c o n s i d e r e d  employees o f  t h e i r  p o l  i t i c a l  s u b d i v i s i o n s .  T h e r e f o r e ,  you 
ask  whether an a p p o i n t e d  l o c a l  o f f i c i a l ,  such as a  c i t y  manager,  who i s  a1 so a  
government employee i s  deemed a pub l  i c  o f f i c i a l  o r  an employee f o r  purposes 
o f  t h e  Ac t .  

" E l e c t e d  o r  a p p o i n t e d  p u b l i c  o f f i c i a l s  o f  s t a t e  o r  l o c a l  government" i s  n o t  
d e f i n e d  i n  t h e  A c t .  However, r u l e  l ( l )  ( c )  (1981 AACS R4.411) p r o v i d e s :  

" R u l e  1. ( 1 )  As used i n  t h e  a c t  o r  t hese  r u l e s :  

( c )  ' E l e c t e d  o r  a p p o i n t e d  p u b l i c  o f f i c i a l s  o f  s t a t e  oi- l o c a l  
government '  means o f f i c i a l s  whose t e r m  o f  o f f i c e  i s  p r e s c r i b e d  b y  
s t a t u t e ,  c h a r t e r ,  o r d i n a n c e ,  o r  t h e  s t a t e  c o n s t i t u t i o n  o f  1963 o r  who 
s e r v e  a t  t h e  p l e a s u r e  o f  t h e i r  a p p o i n t i n g  a u t h o r i t y  ." 

Research i n d i c a t e s  t h a t  t h e  o f f i c e  o f  c i t y  manager i s  p r e s c r i b e d  by c h a r t e r .  A 
t y p i c a l  c i t y  c h a r t e r  a1 so p r o v i d e s  t h a t  a  c i t y  manager s h a l l  n o t  se rve  a  f i x e d  
t e r m  o f  o f f i c e  b u t  s h a l l  s e r v e  a t  t h e  p l e a s u r e  o f  t h e  manager ' s  a p p o i n t i n g  
a u t h o r i t y .  C i t y  managers whose o f f i c e s  a r e  e s t a b l i s h e d  i n  t h i s  manner a r e  
t h e r e f o r e  " a p p o i n t e d  p u b l i c  o f f i c i a l s  o f  . . . l o c a l  government"  who a r e  n o t  
r e q u i r e d  t o  r e g i s t e r  as l o b b y i s t  agents  u n l e s s  t h e y  a r e  b r o u g h t  back i n t o  t h e  
A c t  as empl oyees under  s e c t i o n  5 (  7) ( c )  ( i i )  . 
S e c t i o n  5 ( 7 )  ( c )  ( i i )  c r e a t e s  an e x c e p t i o n  t o  t h e  exempt ion  f o u n d  i n  s e c t i o n  
5 ( 7 )  ( b )  . T h a t  i s ,  s u b s e c t i o n  ( 7 )  ( c )  ( i i j  s p e c i f i c a l l y  s t a t e s  t h e  exempt ion  f o r  
p u b l i c  o f f i c i a l s  f ound  i n  s u b s e c t i o n  (7.) (b )  does n o t  i n c l u d e  employees o f  
t ownsh ips ,  v i l l a g e s ,  c i t i e s ,  c o u n t i e s  o r  schoo l  boards .  As y o u  p o i n t  o u t ,  t h e  
e f f e c t  o f  s e c t i o n  5 ( 7 )  ( c )  ( i i )  on persons who a r e  b o t h  a p p o i n t e d  p u b l i c  o f f i c i a l s  
and employees i s  u n c l e a r .  T h i s  u n c e r t a i n t y  mus t  be r e s o l v e d  by examin ing  t h e  
A c t ' s  language t o  a s c e r t a i n  t h e  i n t e n t i o n  o f  t h e  l e g i s l a t u r e .  

S e c t i o n  5 ( 7 )  ( b )  , i n  a  s i n g l e  ph rase ,  exempts b o t h  s t a t e  and l o c a l  pub l  i c  o f f i -  
c i a l s .  T h e r e f o r e ,  i t  appears t h a t  s e c t i o n  5 ( 7 )  (b )  was i n t e n d e d  t o  e x c l u d e  l o c a l  
p u b l i c  o f f i c i a l s  h o l d i n g  p o s i t i o n s  s i m i l a r  t o  those h e l d  by exempt s t a t e  o f f i -  
c i a l  s. 

The exempt ion c a r v e d  by s e c t i o n  5 ( 7 )  (b)  f o r  a p p o i n t e d  s t a t e  o f f i c i a l s  who a r e  
a l s o  employees i s  r e l a t i v e l y  c l e a r .  A l t h o u g h  " e l e c t e d  o r  a p p o i n t e d  p u b l i c  o f f i -  
c i a l  o f  s t a t e  .' . . government"  i s  n o t  i t s e l f  d e f i n e d  i n  t h e  A c t ,  s e c t i o n  6(2) 
( M C L  4.416) p r o v i d e s  t h a t  a  " p u b l i c  o f f i c i a l "  i s  " a n  o f f i c i a l  i n  t h e  e x e c u t i v e  
o r  l e g i s l a t i v e  b ranch  o f  s t a t e  government." O f f i c i a l s  i n  t h e  e x e c u t i v e  and 
l e g i s l a t i v e  branches a r e  d e f i n e d  i n  s e c t i o n s  5 ( 9 )  and (10) t o  i n c l u d e  e l e c t e d  o r  
a p p o i n t e d  s t a t e  o f f i c e h o l d e r s  and employees s e r v i n g  i n  non-c l  e r i  c a l  , p o l  i c y -  
mak ing c a p a c i t i e s  who a r e  n o t  under  c i v i l  s e r v i c e .  Thus, t h e  A c t  i m p l i e s  t h a t  
p o l i c y m a k i n g  employees o f  s t a t e  government who a re  n o t  under c i v i l  s e r v i c e  a r e  
p u b l i c  o f f i c i a l s  and n o t  employees f o r  purposes o f  t h e  A c t .  As such, t h e y  a r e  
n o t  r e q u i r e d  t o  r e g i s t e r  as l o b b y i s t  agen ts .  
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This  a n a l y s i s  i n d i c a t e s  t h a t  pol icymaki ng employees of l oca l  government .who a r e  
p u b l i c  o f f i c i a l s  a s  def ined i n  r u l e  l ( l ) ( c )  a r e  " e l e c t e d  o r  appointed publ ic  
o f f i c i a l s  of . . . loca l  government." However, they a r e  excluded from the Act 
by s e c t i o n  5 ( 7 )  ( b )  . As in  the  case  of s t a t e  pol icymakers,  they a r e  not brought 
back i n t o  t h e  Act by s ec t i on  5 ( 7 )  ( c )  because the Act does not cons ider  them t o  
be employees of t h e i r  pol i  t i c a l  subdiv i s ion .  

I n  a  l e t t e r  t o  Senator  Ed F red r i cks ,  da ted  December 7 ,  1983, the  Department 
i n d i c a t e d  t h a t  a person s e rves  in a pol icymaking capac i t y  i f  the  pe r son ' s  du t i e s  
a r e  without  s p e c i f i e d  boundaries a n d  incl  ude d i s c r e t i o n  o r  authori  ty  i n  mat te rs  
i nvo lv ing  governmental a c t i o n .  A c i t y  manager 's  d u t i e s  a r e  o f  broad scope and 
i nc lude  t he  a u t h o r i t y  t o  commit the c i t y  t o  a  c e r t a i n  course  of a c t i on .  As 
noted prev ious ly ,  a  c i t y  manager i s  a l s o  an appointed l oca l  o ' f f i c i a l  who, pur- 
s u a n t  t o  c h a r t e r ,  s e rves  a t  t he  p leasure  of the  appoin t ing  a u t h o r i t y .  
Consequently,  a  c i t y  manager i s  a  publ ic  o f f i c i a l  who i s  not s u b j e c t  to  the  
A c t ' s  r e g i s t r a t i o n  and r epo r t i ng  requirements ,  provided the c i t y  manager 
r ece ives  no add i t i ona l  cornpensation f o r  lobbying and t he  lobbying i s  in the 
cou r se  o r  scope of o f f i c e .  

This  response i s  f o r  informat ion and explanatory purposes only and does not 
c o n s t i t u t e  a dec l a r a to ry  ru l  ing . 
Very tyu jy  you r s ,  

7. * 
Phi 11 i  p T . '~ rangos  
D i r e c t o r  
O f f i c e  of Heari ngs and Legi s l  a t i  on 
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January 1 3 ,  1984 

Don R.  E l l i o t t  
Executive Di rec tor  
Michigan Association of School Adlni n i s t r a t o r s  
421  !Aest Kalamazoo 
Lansing, Michigan 40933 

Dear Mr. E l l i o t t :  

This i s  i n  response t o  your request for  a  declaratory ruling with respect to the 
d p p l  ica t ion of the lobby 1 aw, 1978 P A  472 ( the "Act") , to  school superin- 
tendents and other school administrators.  

You indicate  i t  i s  your be1 i e f  tha t  school o f f i c i a l s  are exempt from the 
reg i s t ra t ion  provisions of the Act. 

Section 5 ( 5 )  of the Act (MCL 4.415)  defines " lobbyis t  agent" as follows: 

" ( 5 )  'Lobbyist agenti  means a  person who receives compensation or ,, 
reimbursement of actual expenses or both, i n  a  combined amount i n  
excess of 5250.00 in any 12-month period for lobbying." 

Section 5 ( 7 )  exempts ce r ta in  categories of individual s  from the def in i t ions  of 
1 obbyist and lobbyist  agent, as f o l  lows: 

" ( 7 )  Lobbyist or lobbyis t  agent does not include: 
( a )  A publisher,  owner or working member of the press,  radio ,  o r  

te levis ion while disseminating news or edi tor ia l  comment t o  the 
general p u b l  i c  in the ordinary course of business. 

( b )  All elected or appointed o f f i c i a l s  of s t a t e  or local government 
who are acting i n  the course or scope of the o f f i ce  for  no compen- 
s a t i on ,  other than t ha t  provided by 1 aw for the o f f i c e .  

( c )  For the purposes of t h i s  a c t ,  subdivision ( b )  shall  not 
i ncl ude: 

i Empl oyees o f  p u b l  i c  or private coll eges, community coll eges, 
junior coll ege; or universi t i  t e s .  

( i i )  Employees of  townships, v i l l age s ,  c i t i e s ,  counties or school 
boards. 

( i i  i )  E m p l  oyees of s t a t e  executive departments. 
( i v )  Employees o f  the judicial  branch o f  government. 
( v )  Appointed members of s t a t e  level boards d n d  commissions. 



Don R .  E l l i o t t  
Page 2 

( d )  A member o f  a  lobbyis t ,  i f  the lobbyist i s  a membership organi- 
zation or associat ion,  a n d  i f  the member o f  a lobbyist  does not 
separately qua1 i f y  as a  lobbyist under subsection ( 4 )  ." 

Subsection ( b )  exempts elected or appointed p u b l  i c  o f f i c i a l s  acting in the 
course of t he i r  off ice .  However, subsection ( c )  el iminates t h i s  exemption fo r  z3 

pub1 i c  o f f i c i a l  s  who are identi f ied as employees. 
m 
'i 
a 
2 

In the course of implementing the Act the Secretary of Sta te  promulgated admi- a 
w n i s t r a t i v e  rules.  Rule l ( 1 )  (cJ of those rules (1981 A A C S  R4.411) defines the -C - 
3- term "elected or appointed p u b 1  ic  o f f i c i a l s  o f  s t a t e  or local government" as: rn 
L2 
0 

" . . . o f f i c i a l s  whose term of off ice  i s  prescribed by s t a t u t e ,  o 
cha r t e r ,  ordinance, o r  the s t a t e  consti tut ion of 1963 or who serve a t  E - 
the  pleasure of thei r  appointing authori ty."  to -. o 

, 3 

There i s ,  of course, no d i f f i c u l t y  in determining whether a n  o f f i c i a l  has beeh 
e lected to the o f f i c ia l  position. O n  the other hand, i t  i s  harder t o  determine 
which appointed o f f i c i a l s  are covered by the exemption i n  section 5 ( 7 )  ( b )  andl 
a re  not employees subject to regis t ra t ion pursuant t o  section 5 ( 7 )  ( c )  . These' 
s t a tu to ry  provisions and rule l ( l )  ( c )  must be read i n  conjunction w i t h  the 
various s ta tu tes  governing the organization of school d i s t r i c t s  i n  order to 
resolve the issue. 

The relevant  s t a tu tes  were enclosed with your l e t t e r .  The law governing the 
appointment of administrators i n  f i r s t ,  second, th i rd  and fourth c lass  school 
d i s t r i c t s  i s  found a t  MCL 380.132, 380.247, 380.346, and 380.471a respectively.  
The th i rd  and fourth c lass  d i s t r i c t s  are required t o  appoint a  superintendent 
f o r  a  contractual period o f  u p  t o  5 years.  F i r s t  and second c lass  d i s t r i c t s  are 
authorized to appoint a  superintendent for  a  contractual term not i n  excess of 
6 years.  

A1 1 c lasses  of d i s t r i c t s  are .authorized to employ a s s i s t an t  superintendents, 
p r inc ipa l s ,  a s s i s t an t  pr incipals ,  guidance di rectors  and other administrators 
f o r  contractual periods not exceeding 3 years. in each case a  notice of  nonre- 
newal must be given prior  to the end of the contract  or  the contract  i s  automa- 
t i c a l l y  renewed for 1 year. 

Each of the s ta tu tes  c i ted  above provides that  an administrator ,  other than a  
superintendent, rnay be issued a  notice of  nonrenewal for  reasons which are not 
a rb i t r a ry  or capricious. This protection against  arbi t rary  or capricious nonre- 
newal does not extend to a superintendent. A superintendent appears to be the 
only person whose contract  may be not renewed w i t h o u t  providing a reason. 

Intermediate school superintendents are appointed fo r  a period o f  n o t  more than 
4 years  (MCL 380.623). They are l l s s i~ned  a  number o f  duties by s ta tu te  and non 
renewal inay be accornpl ished wi t h o u t  providing a  reason. 

I n  addit ion,  i t  i s  c lear  that  the s t a tu tes  governing the operation of  school 
d i s t r i c t s  s e t  forth duties fo r  school superintendents which indicate the policy- 
making nature of  the position. The other administrators l i s t ed  perform the i r  
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d u t i e s  under t h e  d i r e c t i o n  o f  t h e  s u p e r i n t e n d e n t  as employees o f  t h e  schoo l  
d i s t r i c t  r a t h e r  t han  as o f f i c i a l s .  Among school  a d m i n i s t r a t o r s ,  o n l y  t h e  
s u p e r i n t e n d e n t  appears t o  q u a l i f y  f o r  t h e  exempt ions s e t  f o r t h  i n  s e c t i o n  5 I 7 )  
o f  t h e  A c t  f o r  " e l e c t e d  o r  a p p o i n t e d  p u b l i c  o f f i c i a l s . "  Subsec t i on  ( c )  m a k e s , i t  
c l e a r  t h a t  those who a r e  employees can become l o b b y i s t  agents  p u r s u a n t  t o  the1 
A c t  i f  they meet  t h e  r e q u i r e m e n t s  s p e c i f i e d  i n  s e c t i o n  5 ( 5 )  . a = 

z 
0 

T h i s  l e t t e r  i s  an i n t e r p r e t i v e  s t a t e m e n t  o f  t he  p r o v i s i o n s  o f  t h e  Ac t .  A p 
d e c l a r a t o r y  r u l i n g  has n o t  been p r o v i d e d  because t h e  M i c h i g a n  A s s o c i a t i o n  o f  ' 

m 
a. 
0- 

School  A d m i n i s t r a t o r s  i s  n o t  an " i n t e r e s t e d  person"  as p r e s c r i b e d  i n  r u l e  3 , 
q - =- 

(1981  AACS 4.413) . m 
?2 
I- 

Very  t r u l y  y o u r s ,  
A 

D  i r e c t o r  
O f f i c e  o f  Hear ings  and L e g i s l a t i o n  
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J a n u a r y  24,  1984 

Kenne th  F. L i g h t ,  P r e s i d e n t  
L a k e  Z u p e r i o r  S t a t e  Col l e g e  
Sau l  t S te .  M a r i e ,  M i c h i g a n  49783 

D e a r  V r .  L i g h t :  

T h i s  i s  i n  response t o  y o u r  i n q u i r y  c o n c e r n i n g  a p p l i c a b i l i t y  o f  t h e  l o b b y  a c t  
( t h e  " A c t " )  , 1978 PA 472 ,  t o  c o l  l e g e s  and c o l  l e g e  o f f i c i a l s .  

" L o b b y i n g "  i s  d e f i n e d  i n  s e c t i o n  5 ( 2 )  o f  t h e  A c t  (MCL 4.415) as " commun ica t i ng  
d i r e c t l y  ~i t h  an o f f i c i a l  i n  the  e x e c u t i v e  b r a n c h  o f  s t a t e  government o r  an 
o f f i c i a l  i n  t h e  l e g i s l a t i v e  b ranch  o f  s t a t e  government f o r  t h e  purpose o f  
i n f l u e n c i n g  l e g i s l a t i v e  o r  a d m i n i s t r a t i v e  a c t i o n . "  

P u r s u a n t  t o  s e c t i o n s  5 (4 )  and 7(1)  o f  t h e  A c t  (MCL 4.417) ,  a c o l l e g e  o r  u n i v e r -  
s i t y  i s  r e q u i r e d  t o  r e g i s t e r  3s d l o b b y i s t  if, i n  any 12 month p e r i o d ,  i t  
expends n o r e  than  91,000 f o r  l o b b y i n g  o r  more t h a n  5250 f o r  l o b b y i n g  a s i n g l e  
p u b l  i c  o f f i c i a l .  I n  a d d i t i o n ,  3 person  who l o b b i e s  on beha l  f o f  t h e  schoo l  i s  
r e q u i r e d  by s e c t i o n s  S ( 5 )  and 7 i 2 j  t o  r e g i s t e r  as d l o b b y i s t  agen t  upon 
r e c e i v i n g  " c o ~ n p e n s a t i o n  o r  re imburse inent  o f  a c t u a l  expenses,  o r  b o t h ,  i n  a  com- 
b i n e d  dinount i n  excess o f  5250.00 i n  any 12-month p e r i o d  f o r  l o b b y i n g " ,  u n l e s s  
t h e  p e r s o n  i s  spec i  f i c a l  l y  e x c l  uded f rom t h e  A c t '  s  r e g i s t r a t i o n  and r e p o r t i n g  
r e q u i  rements .  

P e r s o n s  ~ h o  a r e  exempt f rom t h e  ~ c t ' s  requ i remer i t s  a r e  i d e n t i f i e d  i n  s e c t i o n  
5 ( 7 1  , w h i c h  p r o v i d e s  i n  r e l e v a n t  ? a r t :  

"Sec.  5. ( 7 )  L o b b y i s t  o r  l o b b y i s t  agen t  does n o t  i n c l u d e :  

( b )  A l l  e l e c t e d  o r  a p p o i n t e d  p u b l i c  o f f i c i a l s  o f  s t a t e  o r  l o c a l  
government  who a re  a c t i n g  i n  the  c o u r s e  o r  scope o f  t h e  o f f i c e  f o r  no 
compensat ion ,  o t h e r  t hdn  t h a t  p r o v i d e d  by l a w  f o r  t h e  o f f i c e .  

( c )  F o r  t h e  purposes o f  t h i s  a c t ,  s u b d i v i s i o n  (b )  s h a l l  n o t  i n c l u d e :  
( i) Employees of pub l  i c o r  p r i v a t e  c o l  1  eges,  colnmuni t y  c o l  1  eges, 

j u n i o r  c o l l e g e s  o r  u n i v e r 5 i  t i e s .  

( v) A p p o i n t e d  1ne1nber.s o f  s t a t e  l e v e l  boa rds  nnd commissions." 

Your l e t t e r  suggests  t h a t  members o f  t h e  Lake S u p e r i o r  S t a t e  C o l l e g e  Board  o f  
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C o n t r o l  a r e  " e l e c t e d  o r  a p p o i n t e d  pub l  i c  o f f i c i a l s  o f  s t a t e  o r  l o c a l  government" 
who a r e  exempt from r e g i s t r a t i o n  under  the A c t .  However, A r t i c l e  8 o f  the 
C o n s t i t u t i o n  o f  1963 p r o v i d e s  t h a t  members o f  t h e  c o n t r o l l i n g  boards o f  i n s t i t u -  
t i o n s  h a v i n g  a u t h o r i t y  t o  g r a n t  b a c c a l a u r e a t e  degrees,  o t h e r  than the  boards o f  
t h e  U n i v e r s i t y  o f  M ich igan ,  i d i ch igan  S t a t e  U n i v e r s i t y ,  and Wayne S t a t e  
U n i v e r s i t y ,  s h a l l  be a p p o i n t e d  by t h e  governor .  S e c t i o n  5(7)  ( c )  ( v )  s p e c i f i c a l l y  
s t a t e s  t h a t  appo in ted  inembers o f  s t a t e  l e v e l  boards and commissions are  n o t  
p u b l  i c  o f f i c i a l s  who a r e  exc luded  f rom t h e  d e f i n i t i o n  of  " l o b b y i s t "  o r  " l o b b y i s t  
agent . "  There fo re ,  an a p p o i n t e d  member o f  a  c o l l e g e  o r  u n i v e r s i t y  board who 
r e c e i v e s  more than 5250 f rom t h e  school  i n  a  12 month p e r i o d  f o r  l o b b y i n g  i s  a  
l o b b y i s t  agen t  who [nust r e g i s t e r  and f i l e  p e r i o d i c  r e p o r t s  as r e q u i r e d  by the  
A c t .  

You a l s o  ask whether the  s e c r e t a r y  o f  t h e  Board o f  C o n t r o l  i s  an exempt p u b l i c  
o f f i c i a l  under  the  Act .  The b roader  i s s u e  r a i  sen by y o u r  i n q u i r y  i s  which 
c o l l e g e  o r  u n i v e r s i t y  o f f i c e r s  a r e  exc luded  from t h e  A c t  and which o f f i c e r s  a re  
employees who may become l o b b y i s t  agents .  It i s  i n  t h i s  b roader  c o n t e x t  t h a t  
t h e  i s s u e  w i l l  be addressed. 

" E l e c t e d  o r  appo in ted  pub l  i c  o f f i c i a l  s  o f  s t a t e  o r  l o c a l  governmentM--the ca te -  
g o r y  o f  persons who a re  exempt under  s e c t i o n  5 ( 7 )  ( b ) - - i s  n o t  d e f i n e d  anywhere i n  
t h e  A c t .  However, r u l e  l ( l )  ( c )  p r o v i d e s :  

" R u l e  I .  1 As used i n  t h e  a c t  o r  these r u l e s :  

( c )  ' E l e c t e d  o r  a p p o i n t e d  p u b l i c  o f f i c i a l s  o f  s t a t e  o r  l o c a l  
governrnent' means o f f i c i a l  s  whose t e r m  o f  o f f i c e  i s  p r e s c r i b e d  by s ta-  
t u t e ,  c h a r t e r ,  o rd inance ,  o r  t h e  s t a t e  c o n s t i t u t i o n  o f  1963 o r  who 
s e r v e  a t  the  p l  easure o f  t h e i r  a p p o i n t i n g  a u t h o r i t y  ." 

A r e v i e w  o f  the C o n s t i t u t i o n  and the enabl  i n g  s t a t u t e s  o f  the  s t a t e ' s  c o l l e g e s  
and u n i v e r s i t i e s  i n d i c a t e s  t h a t  each c o l l e g e  o r  u n i v e r s i t y  p r e s i d e n t  ho lds  an 
o f f  i c e  p r e s c r i b e d  by s t a t u t e .  The p r e s i d e n t  i s  des i  gnat?d the  p r i n c i p a l  execu- 
t i v e  o f f i c e r  o f  the i n s t i t u t i o n ,  i s  ex o f f i c i o  3 rnelnoer o f  the board,  and may 5e 
removed a t  the  p leasure  o f  the  d p p o i n t i n g  a u t h o r i t y .  As such, a  c o l l e g e  o r  u n i -  
v e r s i t y  p r e s i d e n t  i s  an e l e c t e d  o r  a p p o i n t e d  pub l  i c  o f f i c i a l  as d e f i n e d  i n  r u l e  
l ( 1 )  ( c )  . I t  should  be n o t e d  t h a t  3 c o l l e g e  o r  u n i v e r s i t y  p r e s i d e n t  i s  n o t  
b r o u g h t  back i n t o  the  A c t  by s e c t i o n  5(7)  ( c )  ( v )  . The p r e s i d e n t  i s  n o t  appo in ted  
t o  t h e  board  o f  c o n t r o l  b u t  i s  made an ex o f f i c i o  member by t h e  C o n s t i t u t i o n .  

There are ,  as you no te ,  o t h e r  c o l l e g e  o f f i c e r s  who appear t o  meet the  d e f i n i t i o n  
found  i n  r u l e  l ( l )  ( c )  . However, r u l e  l ( l )  ( c )  canno t  c r e a t e  a  b roader  c l a s s  o f  
exempt o f f i c i a l  s than the  l e g i s l a t u r e  in tended .  S e c t i o n  5 (  7 )  ( c )  ( i )  p r o v i d e s  
t h a t  eqpl  oyees o f  i o l  l e g c s  o r  u n i v e r s i t i e s  a r e  n o t  exempt o f f i c i a l s .  There fo re ,  
r e s o l u t i o n  o f  the i s s u e  you r a i s e  depends upon whether the s e c r e t a r y  o f  the 
a o a r d  o f  C o n t r o l  i s  cons ide red  a  pub l  i c  o f f i c i a l  o r  an employee f o r  purposes o f  
t h e  A c t .  

Wh i le  " e l e c t e d  o r  appo in ted  pub1 i c  o f f i c i a l  o f  s t a t e  o r  l o c a l  governrnent" i s  r lot 
i t s e l f  d e f i n e d  i n  the A c t ,  s e c t i o n  G ( 2 )  ( M C L  4 .416 )  p r o v i d e s  t h a t  J. " p u b l i c  o f f i -  
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c i a l "  i s  " a n  o f f i c i a l  i n  t h e  e x e c u t i v e  b ranch  o r  l e g i s l a t i v e  b ranch  o f  s t a t e  
government . "  P u r s u a n t  t o  s e c t i o n s  5(9)  and (10) , o f f i c i a l s  i n  t h e  e x e c u t i v e  dnd 
1  e g i  s l   ti v e  brar iches i n c l  ude e l e c t e d  o r  a p p o i n t e d  o f f i c e h o l d e r s  and p o l  i cy inak ing  
emplsyees ,dho a r e  n o t  under  c i v i l  s e r v i c e .  It appears  t h a t  t h e  l e g i s l a t u r e  con- 
s i d e r e d  p u b l i c  o f f i c i a l s  t o  be persons who occupy p o l i c y m a k i n g  p o s i t i o n s .  I n  a  
l e t t e r  t o  Sena to r  Ed F r e d r i c k s ,  d a t e d  December 7 ,  1983, t h e  Depar tment  i n d i c a t e d  
t h a t  1 p e r s o n  se rves  i n  a  p o l i c y m a k i n g  c a p a c i t y  i f  t h e  p e r s o n ' s  d u t i e s  a r e  
w i t h o u t  j p e c i  f i e d  b o u n d a r i e s  and i n c l u d e  d i s c r e t i o n  o r  a u t h o r i t y  i n  m a t t e r s  
i n v o l  v i  ng governmenta l  a c t i o n .  

'di t h  r e s p e c t  t o  c o l l e g e s  o r  u n i v e r s i t i e s ,  t h e  p r e s i d e n t  appears  t o  be t h e  o n l y  
i r i a i v i d u a l  vhose w i d e  range o f  d u t i e s  i n c l u d e  t h e  e x e r c i s e  o f  d i s c r e t i o n  o r  
a u t h o r i t y  i n  m a t t e r s  i n v o l v i n g  t h e  s c h o o l .  The s e c r e t a r y  o f  t h e  b o a r d  and o t h e r  
o f f i c e r s  have no autonomous a u t h o r i t y  b u t  o p e r a t e  under  t h e  d i r e c t i o n  o r  c o n t r o l  
o f  t h e  p r e s i d e n t  a n d l o r  t h e  b o a r d  o f  c o n t r o l .  As such, a c o l l e g e  o r  u n i v e r s i t y  
p r e s i d e n t  i s  t h e  o n l y  o f f i c e r  who i s  b o t h  an " e l e c t e d  o r  a p p o i n t e d  p u b l i c  o f f i -  
c i a l "  as d e f i n e d  by  r u l e  l (  1) ( c )  - and a  p o l  i cymaker  as c o n t e m p l a t e d  by t h e  A c t .  
A1 1  o t h e r  o f f i c e r s  a r e  c o n s i d e r e d  e~np loyees who may become l o b b y i s t  agents  upon 
m e e t i n g  t h e  r e q u i r e m e n t s  o f  s e c t i o n  5 (  5) . 
I n  c o n c l u s i o n ,  a p p o i n t e d  members o f  a c o l l e g e  o r  u n i v e r s i t y  b o a r d  o f  c o n t r o l  a r e  
s u b j e c t  t o  t h e  A c t ' s  r e g i s t r a t i o n  and r e p o r t i n g  r e q u i r e m e n t s  p u r s u a n t  t o  s e c t i o n  
5 (  7 1  ( c )  ( v l  . S i m i l a r l y ,  t h e  s e c r e t a r y  o f  t h e  b o a r d  and o t h e r  schoo l  o f f i c e r s  a r e  
e ~ n p l o y e e s  ~ h o ,  a c c o r d i n g  t o  s e c t i o n  5 ( 7 )  ( c )  (i) , mus t  r e g i s t e r  as l o b b y i s t  agents  
upon r e c e i v i n g  campensat ion  o r  re imbursement  i n  excess  o f  3250 i n  a  12 month 
p e r i o d  f o r  l o b b y i n g .  A  c o l l  ege o r  u n i v e r s i t y  p r e s i d e n t  i s  an e l e c t e d  o r  
a p p o i n t e d  pub1 i c  o f f i c i a l  who i s  exc luded  f rom t h e  A c t  by s e c t i o n  5 ( 7 )  ( b )  , pro -  
v i d e d  t h e  p r e s i d e n t  l o b b i e s  i n  t h e  cou rse  o r  scope o f  o f f i c e  f o r  no a d d i t i o n a l  
campensa t i on .  

T h i s  response i s  f o r  i n f o r m a t i o n  and e x p l a n a t o r y  purposes o n l y  and does n o t  
c o n s t i  t u t e  d dec l  a r a t o r y  r u l  i ng. 

Ve ry  t r u l y  y o u r s ,  
/' ' 

-7 
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P h i l l i p  
D i  r e c t a r  
Off i c e  o f  H e a r i n g s  and L e g i s l a t i o n  



M I C H I G A N  D E P A R T  M E N  T OF S T A T E  
- ---- L A N S I N G  

RICHARD H. AUSTIN SECRETARY OF STATE . M I C H I G * N  ( 8 9 ,  8 - 
S T A T E  T R E A S U R Y  R U I L D I N O  

January 2 7 ,  1984 

The iionorable Vernon J .  Ehl e r s  
A s s i s t a n t  Republican Floor  Leader 
tlouse of Represen ta t ives  
S t a t e  Capi to1 
Lansi ng, Michigan 40309 

Dear Represen ta t ive  Ehl e r s :  
/-' 

I 

You have r a i s ed  several  i s s u e s  and reques t  an i n t e r p r e t a t i o n  regarding the - 

lobby a c t  ( t h e  " A c t " ) ,  1978 P A  472. 

Yorlr f i r s t  concern i s  a l o b b y i s t  might i n c o r r e c t l y  r e p o r t  t h a t  you had 
rece ived  something which you d i d  not  a c t u a l l y  accep t .  You r eques t  the  
Department n o t i f y  a i l  publ ic  o f f i c i a l s  once a  year  when t h e i r  names appear on 
t he  r e p o r t s  of l o b b y i s t  agen ts .  Sect ion 8 ( 5 )  o f  t he  Act,  MCL 4.418, does deal 
wi th  the  s u b j e c t  mat te r  of your concern.  I t  s t a t e s :  

"(5) Within a  reasonable  time a f t e r  r e c e i p t  of  a  r eques t  frorn an 
e l e c t e d  publ ic  o f f i c i a l  in regard to  a r e p o r t  of  a  l o b b y i s t  o r  a  lob- 
byi s t  agen t ,  the  s e c r e t a r y  of s t a t e  sha l l  r e p o r t  t o  the  e l e c t e d  publ i c  
o f f i c i a l  on any repor ted  a c t i v i t y  by t he  l o b b y i s t  o r  l o b b y i s t  agen t  in  
t h a t  r e p o r t ,  and s h a l l .  no t i f y  t h e  e l e c t e d  publ ic  o f f i c i a l  of the  spe- 
c i f i c  occurance and the  s p e c i f i c  nature  of t h e  repor ted  a c t i v i t y . "  

Under this s ec t i on  you o r  any o the r  e l e c t ed  publ i c  o f f i c i a l  may reques t  t h i s  
informat ion a f t e r  each semi-annual repor t ing  per iod.  The  s t a t u t e  i n d i c a t e s  you 
must speci fy which 1 obbyi s t  o r  1  obbyis t  agen t  r e p o r t (  s )  you want checked. 
Because t he  f i r s t  r e p o r t  under the Act i s  not  due t o  be f i  1  ed u n t i  1  ~ u g u s f '  31 , 
1984, and the  number of f i l e r s  i s  s t i l l  unknown, the  Department has not y e t  
determined what summaries [night be cornpi1 ed from the repor ted  informat ion.  In 
a d d i t i o n ,  t he  Department does not  know, a t  t h i s  t ime ,  how much money wil l  be 
appropr ia ted  by the  L e g i s l a t u r e  to  enforce  the Act o r  whether funds wil l  be 
appropr ia ted  to co~npute r ize  t he  records  f i l e d  under t h e  Act. I f  the  records a r e  
computer ized,  i t  wi l l  be easy t o  c r e a t e  a  l i s t  of a11 l o b b y i s t s  j n d  l obby i s t  
agen t s  who have repor ted the  name of a  p a r t i c u l a r  p u b l  i c  o f f i c i a l .  With a  
manual recordkeepi ng system, however, i  t woul d be very time consunling and expen- 
s i v e  to check several  thousand r e p o r t s .  Oecause i t  appears  t he r e  wi l l  be about 
1 , 9 0 0  :, u b l  i c  o f f i c i a l  s ,  your suggestion t h a t  the  Department au to~na t ica l  l y  noti  fy 
a l l  publ ic  o f f i c i a l s  whose names appear in  l o b b y i s t  and l o b b y i s t  agent  r e p o r t s  
i s  not economically f e a s i b l e .  
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Your second concern r e l a t e s  t o  the acceptance of honorar ia  by publ i c  o f f i c i a l s .  
The d e f i n i t i o n  of " g i f t "  in s ec t i on  4 ( 1 )  of the  Act,  MCL 4 . 4 1 4 ~  ould inc lude  j 
hono ra r i a ,  "un l e s s  cons ide r a t i on  of equal o r  g r e a t e r  value i s  received I 

I 
t h e r e f o r  ." The Depar tment ' s  r u l e s  address  honoraria i n  r u l e s  l ( 1 )  ( e )  ~ n d  73,  1 
1981 AACS R4.411, R4.473: I i 

"Rule  l ( l ) ( e )  ' ~ o n o r d r i u m '  means a  payment fo r  speaking a t  an even t ,  
p a r t i c i p a t i n g  in  a  panel o r  seminar,  o r  engaging in any s i m i l a r  a c t i -  
vi t y  . Free d d m i  s s i  on ,  food ,  beverages ,  and simi 1  a r  nominal benefi t s  
provided t o  a  publ i c  o f f i c i a l  a t  an even t  a t  which he o r  she speaks ,  
p a r t i c i p a t e s  i n  a  panel o r  seminar,  o r  performs a  s i m i l a r  s e r v i c e ,  and 
a  reimbursement o r  advance fo r  actual  t r a v e l ,  mea ls ,  and necessary 
accommodations provided d i r e c t l y  in  connection with the  even t ,  a r e  not  
.oaymen t s .  

"Rule 73. A n  honorarium paid d i r e c t l y  to  a  pub1 i c  o f f i c i a l  by a  lob- 1 
byi s t  o r  l o b b y i s t  agen t  sha l l  be considered a  g i f t  wi thin  the meaning i of  s e c t i o n  11 of t he  a c t  when i t  i s  c l e a r  from a l l  of the  surrounding I 

circulnstances  t h a t  the  s e r v i c e s  provided by the  publ ic  o f f i c i a l  do not  
r e p r e s e n t  equal o r  g r e a t e r  value than the payment received."  

Sec t ion  11(2) of the  Act, MCL 4.421, and r u l e  71, 1981 AACS 4.471, p r o h i b i t  a 
l o b b y i s t  o r  l o b b y i s t  agen t  from giving a  g i f t  to a  pub l ic  o f f i c i a l .  

You have suggested t r ave l  expenses should be deducted from honorar ia  and should 
. be a t  t h e  s tandard lnileage r a t e  paid l e g i s l a t o r s  by t he  s t a t e .  You feel  meal 
. .  and lodging expenses should be cornputed a t  l e v e l s  a l l  owed s t a t e  employees and 

a i r  t r a v e l  should be l im i t ed  t o  the  t o u r i s t  c l a s s  a i r f a r e .  Rule l ( l ) ( e )  c l e a r l y  
spec i  f i e s  t r a v e l  expenses ,  meal s ,  and necessary 1  odging, a s  long as they a r e  
a c tua l  expenses ,  a r e  no t  payments and, t he r e fo r e ,  a r e  not  honorar ia .  Because 
t h e  r u l e s  address  t h i s  t o p i c  and do no t  1  im i t  these  expenses t o  the c o s t  of 
t o u r i s t  c l a s s  a i r f a r e  o r  the  s tandard lrleal and lodging expenses allowed s t a t e  
ernpl oyees ,  t he  Department cannot  a d ~ i l i n i s t r a t i v e l y  impose those 1 imi t s  which you 
sugges t .  All ac tua l  t r a v e l ,  meal,  and necessary lodging expenses advanced or  
reimbursed by a  1  obbyi s t  o r  1 obbyi s t  agen t  a r e  excl uded from honorar ia .  

A l o b b y i s t  o r  l o b b y i s t  agen t  must r e p o r t  any advance payment o r  reimbursement 
given to a  pub l ic  o f f i c i a l  f o r  meals a s  food and beverage expendi tu res .  The 
c o s t  of food and beverage provided d i r e c t l y  t o  the publ i c  o f f i c i a l  a t  the  
meeting o r  .seilninar must a1 so be repor ted  by the l o b b y i s t  o r  l o b b y i s t  agen t .  I n  
ger lcra l ,  when the  t o t a l  of the  t rave l  expense,  lodging expense, and honoraria 
paid to the  publ i c  o f f i c i a l  i s  $500.00 o r  more, t he  l o b b y i s t  o r  l o b b y i s t  agen t  
n u s t  a1 so r e p o r t  the t o t a l  a s  a f i l lancia1 t r an sac t i on  pursuant to  sec t ion  
8 ( l ) ( c ) .  

With r e s p e c t  to  using a s tandard  mileage r a t e  f o r  autolnobile t r ave l  , ac tua l  
expenses a r e  excl udcd. llowever, actual  automobil e expenses can be d i f f i c u l  t t o  
cornpute i  f  insurance ,  d e p r e c i a t i o n ,  t i  r e  wear, e t c .  a r e  incl uded. There fore ,  
the  Departmen t wi 11 assume the  m i  1  cage r a t e  paid 1 egi sl d t o r s  :vhen re i~nbursed 
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wi th  s t a t e  funds ( c u r r e n t l y  $0.295 p e r  mi le )  i s  not  inore than the  ac tua l  c o s t  o f  
automotive t r a v e l .  Any g r e a t e r  f i g u r e  must be supportable  by t he  ac tua l  cos t s :  
t o  opera te  the  veh i c l e  d r iven .  I I 

I Sec t i on  11(2)  and Rule 73 both i n d i c a t e  payment f o r  an honorarium does not  , 
v i o l a t e  the  Act i  f i t  does no t  exceed the  value o f  the  speech provided by the  j 
pub1 i c  o f f i c i a l .  To the  e x t e n t  t h a t  n n  honorarium exceeds the  value rece ived  by 
a  l o b b y i s t  o r  l o b b y i s t  agen t  paying the  honorarium, a g i f t  i s  made in  v i o l a t i o h  
of the  Act. I f  the  excess ive  honorarium i s  paid by a  person who i s  no t  a  l ob - \  
b y i s t  o r  l o b b y i s t  agen t ,  t h e  Act does not  apply t o  the  t r a n s a c t i o n ,  un l e s s  t h e /  
excess  i s  a payment made t o  in f luence  l e g i s l a t i v e  o r  execu t ive  a c t i o n .  
t h e  excess  be paio by a  non-lobbyi s t  o r  non-lobbyist  agent  to in f luence  S h o u l  1  egis1 - 
t i v e  o r  execut ive  a c t i o n ,  t h e  amount o f  the excess would be counted towards the 
p e r s o n ' s  $250.00 and $1,000.00 thresh01 ds .  I 

I 
"Honorarium" i s  included wi th in  the d e f i n i t i o n  of "expendi ture"  in s e c t i o n  3 ( 2 1  
of the  Act,  MCL 4.413. An expendi tu re  " f o r  lobbying made o r  incur red  by a  lob4 
b y i s t ,  a  l o b b y i s t  a g e n t ,  o r  an employee ' i T t m - t  o r  l obby i s t  agent"  1. 
(emphasis  added) must be repor ted  pursuant to s e c t i o n , 8 ( 1 ) ( b )  of the  Act. I _  _ 
The re fo r e ,  an honorarium made f o r  lobbying must be repor ted by a  l o b b y i s t  o r  
1  obbyi s t  agent .  

Your f i n a l  concern i s  whether speeches given ou t -o f - s t a t e  to  groups w i t h  no i n -  
s t a t e  dea l ings  need t o  be repor ted  a t  a l l .  The Act rnakes no d i s t i n c t i o n  between 
speeches  made in Michigan and elsewhere o r  between groups which have dea l i ugs  in  
t l i ch igan  and those which do not .  The A c t  appl i e s  t o  any t r a n s a c t i o n  between a  
pub l i c  o f f i c i a l  and a  person who meets the  d e f i n i t i o n  of l o b b y i s t  o r  l o b b y i s t  

. .  a g e n t .  I f  the  person paying you f o r  an ou t -o f - s t a t e  speech i s  no t  a l o b b y i s t  o r  
1  obby i s t  agen t ,  t h a t  person would not be f i l  ing a  r epo r t .  

Th i s  response i s  informat ional  only and does not  c o n s t i t u t e  a  dec l a r a to ry  
ru l  ing.  

Very t r u l y  yours ,  
,3 

Di rec to r  
Of f i c e  of Hearings and Leg i s l a t i on  
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James S. M i cke l  son, ACSW 
E x e c u t i v e  D i  r e c t o r  
f ~ l i  c h i gan  A s s o c i a t i o n  o f  Chi1 d ren '  s  A1 1 i ances  
P.O. Box 20247, S u i t s  739 
111 5. C a p i t o l  Avenue 
Lans ing,  M ich igan  48901 

Dear M r .  l4 icke l  son: 

Th i s  i s  i n  response t o  you r  reques t ,  f o r  " c l a r i f i c a t i o n  o f  the L o b b y i s t  
R e g i s t r a t i o n  Act," 1978 PA 472 ( t h e  " ~ c t " )  . You i n d i c a t e  t h a t  "Regu la t i ons  
p o i n t  o u t  t h a t  no g i f t  va l ued  a t  $25.00 o r  more can be g i ven  t o  a  l e g i s l a t o r  o r  
pub1 i c  po l  i c y  making o f f i c i a l  ." You s t a t e  i t  i s  customary f o r  you r  Assoc ia t i on  
t o  p resen t  a  " L e g i s l a t o r  o f  the  Year Award" t o  a  l e g i s l a t o r  whom you  f e e l  has 
done ou t s tand ing  work i n  l e g i s l a t i o n  which p e r t a i n s  t o  ch i 1  dren and f am i l  i e s .  
You i n d i c a t e  t h a t  t h i s  award has i n  t he  p a s t  c o n s i s t e d  o f  " r e c o g n i t i o n  . . . 
th rough  (your )  n e w s l e t t e r  and . . . a p laque ( f o r  which you pa id)  . . . 
535-540." The plaque c o n t a i n s  a  s ta tement  t h a t  the l e g i s l a t o r  has rece i ved  the 
" L e g i s l a t o r  o f  the '(ear" award. You wonder i f  such p laque i s  a  " g i f t "  o r  
whether the  p r a c t i c e  may c o n t i n u e  a f t e r  the  imp1 ementat ion o f  the Ac t .  

" G i f t "  i s  d e f i n e d  i n  s e c t i o n  4 o f  t h e  A c t  (MCL 4.414) as: 

" . . . a  payment, advance, forbearance, o r  t he  r ende r i ng  o r  depos i t  
o f  money, se r v i ces ,  o r  any th i ng  o f  va lue,  t h e  va lue  o f  which exceeds 
325.00 i n  any 1-month p e r i o d ,  un less  c o n s i d e r a t i o n  o f  equal o r  g r e a t e r  
va l ue  i s  r ece i ved  t h e r e f o r  . . . ." 

A number o f  exc l us i ons  f rom t h i s  d e f i n i t i o n  may be found a t  s e c t i o n  4 ( l )  (a) - 
(e )  , b u t  a re  n o t  h e l p f u l  i n  r e s o l v i n g  t h e  ques t i on  you present .  

C l e a r l y  the  d e f i n i t i o n  o f  " g i f t "  as used i n  the  A c t  contemplates t h a t  the  par- 
t i c u l a r  i t em  have an i n t r i n s i c  va lue  i n  and o f  i t s e l f .  The type  o f  p laque you 
desc r l be  I s  a  symbol ic  c i  t a t l o n  o r  award based upon m e r i t  as determined by you r  
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o r g a n i z a t i o n .  C l e a r l y  i t  was n o t  t h e  i n t e n t  o f  t he  A c t  t o  d iscourage  symbol ic  
r ecogn i  t l o n  o f  commendabl e  pub1 i c  se r v i ce .  There fo re ,  whi 1 e the plaque you 
d e s c r i b e  may have c o s t  more than  $25.00, i t s  i n t r i n s i c  va lue  i s  s u b s t a n t i a l l y  
l e s s ,  and t h e r e f o r e  i t  i s  t h e  depar tment 's  b e l i e f  t h a t  awards should  n o t  be 
c l a s s i f i e d  as g i f t s  un less  t h e  i n t r i n s i c  o r  a c t u a l  va l ue  i s  $25.00 o r  more. 

One p o s s i b l e  t e s t  cou ld  be t he  va lue  o f  the  p laque i n  t he  open market,  i .e., 
c o u l d  t he  r e c i p i e n t  s e l l  i t  f o r  more than $25.00? The t ype  o f  p laque you 
desc r i be ,  a1 though c o s t i n g  more than 925.00, c o u l d  most l i k e l y  n o t  be s o l d  f o r  
more than 525.00 and, t h e r e f o r e ,  i s  n o t  a  g i f t .  Should a  "p laque"  c o n s i s t  o f  an 
i tern w i t h  i n t r i n s i c  va lue c l e a r l y  g r e a t e r  than $25.00, t h e  i t e m  w i l l  be con- 
s i d e r e d  as being a g i f t ,  t h e  dona t i on  o f  which i s  p r o h i b i t e d  by s e c t i o n  11(21 o f  
the  Ac t .  

The above i s  n o t  a  d e c l a r a t o r y  r u l i n g  because no such r u l i n g  was requested. 

Very t r u l y  yours ,  

P h i l  1  i p  % Frangos 
D i r e c t o r  
O f f i c e  o f  Hear ings and L e g i s l a t i o n  


